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50 FAQ for a common understanding of stakes

The EU notion of Service of General Interest covers the daily actions of public authorities, from
employment and water services to education, vocational training, social housing, healthcare,
childcare, social security benefits, energy, transports, telecommunications... The Union’s treaties
give priority to the performance of their public service tasks over its own rules as a shared
value of the EU, given their role in promoting social and territorial cohesion of the EU. As a
provision having general application of the new Lisbon Treaties, the European Parliament,
with the Council, shall now establish the principles and set the conditions in which SGEI
shall operate in order to enabling them to fulfil their public service missions.
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1 to 10 Definitions of Public Services
SGl, SSGI, SGEI, NESGI...

1 What is a Service of General Interest - SGI?

A SGl is a service a public authority deems it ssegy to provide directly or to commission. It lsacacterised by
specific conditions of provision and extremely ragent common-law requirements and obligations dute need for
it to be satisfactorily provided. This concept cava wide variety of services of whithe necessary nature is based
on the basic collective values and preferences dfet European Social Modelfundamental rights, social protection,
social and territorial cohesion, solidarity...). €fé is no definitive list of SGI. They are freelyganised by public
authorities in relation to local needs and prefsnwhich vary both over time and geographicallyesponse to different
social, cultural or climate-related conditions.

2 What are the reasons of existence of a SGI?

The basis of a SGI lies ithe necessary nature of the societal need to mehking into account the failure or
inefficiency of the market in spontaneously meetihg need undegconomic conditions compatible with collective
preferences and social _norms(universal access, affordability, fundamental tsghsocial protection, cohesion,
solidarity..). Such market failure is largely explained by mfiational asymmetry and the vulnerability of users
need. The imposition of public service obligatiemaimed aprotecting these SGI and their ‘users’ from the efécts of
free_market forcesby imposing an obligation to provide the serviceaatordance with common principles relating to
the conditions for satisfying these needs, nameiyausal access, safety, high quality, price adb#isg and protection

of users’ rights.

3 What differentiates a SGI from an “ordinary ser  vice"?

SGI differ from “ordinary services” in that publiguthorities deem them necessary even when the tnarkeot
necessarily in their favour because of market failThey also differ from ordinary services becatlsy are subject to
public service obligations with regards to the parfance of particular public service tasks assigoethem. Unlike
ordinary companies in the market, undertakingsusted with provision of SGI by a public authoritye aobliged to
provide the service outside of the usual contrdctlationship with the users. They are obligeciter into contracts
with eligible users and to waive their contractright to reject any user of the SGI considereduah oy the public
authority and who has recognised access rightseérage the core difference between a SGI and alirfamy service”.

4 What types of services are considered as SGI?

SGI include services which meet basic human neeelslth, housing, education, training and employinand which

fall within the fields of social protection, sociadhesion and solidarity, services which are neggds enable society to
function correctly (public authority functions, tisport, telecommunications, postal services, enevgyer distribution

and sanitation, land and town planning, waste cttle and disposal, funeral services, audiovisudl eulture services
and basic banking services) as well as servicerioff support for vulnerable people (the elderhg tlisabled, the
unemployed, young people, those on income supihathomeless, etc.). The public authority have devdiscretion to

qualify a service as an SGI and to determine tlupesand eligible users thereof and the public serabligations

pertaining thereto.

5 What is a Social Service of General Interest ( SSGI)?

According to a Commission’s communication, a SSGan SGI of which the purpose is to meet the vigdds of the
human being to enable people to exercise theirdomhtal rights, such as dignity and personal iitiggend to give
them access to a high level of social protectioithWegards to SSGI, the Commission differentiates
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between health and education services and so@m&qgtion systems (health, elderly, work accideatemployment,
retirement and disability) and essential sociavises, including services offering support for \edable people (as a
result of debt, unemployment, drug addiction, fymiireak-up, etc.), economic and social integratsmivices
(vocational training, rehabilitation, etc.), sociatlusion services (disability, health, etc.) awtial housing. SSGI do
not fall within specific legal provision in commupilaw. They are governed by the provisions appicedll SGI.

6 What are the characteristics of SSGI?

The Commission recognises that SSGI have certairacteristics in terms of organisation and fundimgably that they
operate on the basis of the solidarity principeguired, in particular, by the non-selection oksisthe adaptable and
personalised nature of the service, the integrasdre of the response to basic social needs bidenae of any profit-
making aim on the part of service providers, theigipation of voluntary workers and local cultuialolvement, as
well as an asymmetric relationship between serpicviders and beneficiaries which cannot be contpavith an
ordinary provider-consumer-type commercial relaglip. Such services are generally based on thaasityi principles
and greatly depend on public funding in order targutee equal access, regardless of wealth or coraking them
more sensitive to the issue of State aid contenh ththers SGI.

7 Are SSGI subject to specific provisionsinthe E U Law?

Although the Commission deemed it useful to forselihe concept of the SSGI, it was not deemed saceto adapt
the provisions of the law applicable to SGI to eefltheir specific characteristics in terms of migation and funding.
This is not to say that social services per senatesubject to specific provisions. Indeed, they exempt from the call
for tenders obligation of the Public service coctisaDirective. Three categories of social servaresalso excluded from
the scope of application of the Services DirectiMeese enjoy special dispensations enabling MeiStses to apply
reduced VAT rates. This specific treatment is nqtlieitly linked to their being classified as an IS& an SSGI by
Member States, but more generally to their purpomgkinvolvement in social protection policies.

8 What is a Service of General Economic Interest  (SGEI)?

When SGlI, including SSGI, relate to activities of ‘aconomic nature’ as defined by the treaty, they qualified as
SGEI.Whether or not a service is of an ‘economic’ natardetermined on a case-by-case basis by the @JEdlhtion to
whether or not there exists a market (notion ofautakings) and/or any payment of a remuneratioitferprovision of
the service (notion of services). SGEI are govelnedompetition and internal market rules, provideat they do not fail
to perform the particular public service task assdjto them.

9 What is a Non-Economic Service of General Intere st (NESGI)?

SGl, including SSGI, which do not relate to aci@gtof an economic nature are qualified as NES@¢ dompetition and
internal market rules which apply to undertakingd aervices are not, therefore, applicable in¢hie, where only the
major principles of the treaty apply. Public auttyosovereign functions and exclusively social fiioes are considered
by the CJEU as relating to activities of a ‘non+awmic nature’. The former are characterised byahsence of an
economic equivalent or by a disconnection betwédmnactual cost of the provision and the user inmngig¢hereof
(examples of SSGI relating to solidarity-based aquiotection such as compulsory social protectatucation systems
and public health services such as National Heathi& in UK).

10 What is the difference between SGEI and NESGI?

NESGI include sovereign and public authority fuoot (police, defence, civil registry, justice, tand compulsory
social protection (health, old age, unemploymeit family) and education systems based on solida8GEI used to
include network services (energy, telecommunicatidransport and postal services), port and airpertices, water,
waste and basic banking services as well as haattfsocial services, such as hospital and non{abs@atment, social
housing, vocational training, placement of the uplelyed, services offering support for the eldetihg disabled, those
on income support, the homeless, etc. and alsatiadai non-compulsory social protection and
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11 tO 19 Provision of Community Law

Public service tasks and obligations...

1 1 What position do SGEI occupy in the Treaties?

The Treaties classify SGEI as among thleared valuéswith regards to their role dfpromoting social and territorial
cohesion in the EU It calls for the Union and its Member States tnewe “that such services operate on the basis of
principles and conditions which enable them tailftitfeir missions”. It contains a general clauseevehby its own rules

do not apply to“undertakings in charge of operating SGEI" where #pplication thereof would “obstruct the
performance, in law or in fact, of the particulask assigned to thémThe Commission has established from this a
‘principle of primacy of the performance of genergkrest tasks’. Access to SGEI is recognisedrasdected by the
European Union (EU) as a fundamental right aimiingramoting social and territorial cohesion.

12 What examples of the protection of public servic  es tasks?

With regards to State aids, the public service aamption regime accounts for the funding of up0% of the costs
involved in the provision of a SGEI, there beinglmait on the intensity of the aid. The maintenarmcel creation of
special or exclusive rights is also related to firisciple of protection public services tasks, gfhcan also result in
the exclusion of SGEI from certain horizontal Iégige provisions, such as those relating to theciple of freedom to
provide servicegArt. 17 of the Services directive) only insofar as the applicati@oes not obstruct the performance
of the public services task assigned to théint.15.4 of the Services directivagcording to recital 72of the Services
directive.

13 Have the Lisbon Treaty softened this protective  treatment?

Paradoxically, the Constitutional Treaty rejected Fvance and the Netherlands and the Lisbon Treggcted by
Ireland actually help reinforce the protection @HB. These treaties give the Council and the Radid responsibility
for establishing, by means of regulations, thegiples of satisfactory performance of public seeviasks and to set the
conditions, notably economic and financial, by whibey are governedhe Lisbon Treaty introduces a protocol on
SGI which interprets the notion of shared value®iation to SGEI, reinforces the requirement feens’ needs to be met
and clarifies the competence of the Member Stateslation to NESGI. Last but not least, both iesagive entitiement
to access to SGEI, which constitutes a fundameight of the EU, a legal value which correspondgheir own
provisions.

14 What are the common principles applicable to SGI ~ ?

Developed by the CJEU, the principles common tdS&l have very recently been clarified in the Lisbireaty by

means of a protocol on SGI. They were defined beeakdown of the shared values recognised of SGHhd treaty
and include principles such as a higher level @liy safety and accessibility, equality of treatthand the promotion
of universal access and users’ rights. These compnioiples are designed to guide public authaifie the EU in

defining the scope of the SGI, the effective cdndg of its implementation and, more specificaity defining public

service obligations and eligible users.

15 Which general principles of the treaty must SGI ~ comply with?

SGI must respect the principles of necessity, pitigality, transparency, equality of treatment avwh-discrimination
based on nationality. Such principles result in thgposition of certain requirements of public autties and
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undertakings entrusted with the operation of thel. Sthe principle of transparency requires the ctiods of
entrustment to be established in an official alcin@ with public service compensation calculatioitecia. The granting
of special or exclusive rights and the choice ddpacific undertaking by services concession mustidree after a
adequate publicity (principles of transparency eqdality of treatment). Special or exclusive righisst be necessary and
proportionate to the satisfactory performance oblipuservices tasks and must not discriminate om blasis of
nationality.

16 Which provisions of Community law apply to SGEI?

Three branches of law apply, subject to the satisfg performance of the public service tasks. Cefitipn law
applies to undertakings in charge of SGEI in reicefp'public service compensation’Internal market law and the
fundamental freedoms of establishment and to peosetvices apply to services (control of any impedits to such
freedoms which are not justified by daverriding reason relating to public intefesind/or not necessary for the
performance of the public service tasks, exclusiylets and special rights in the form of authoimaschemes). Public
contract and the general principles applicableetwise concessions apply to public authorities wtienlatter select
the companies responsible for managing the SGEBIdribf direct entrustment by the granting of salear exclusive
rights.

17 What is a ‘specific public service obligation’?

These are specific requirements imposed upon tlderatandings in charge of the SGEI in order to @uime
performance of their ‘particular public serviceKasThe specific public service obligation is aimat protecting the
service and its ‘user’ from market forces by impgsextreme principles of common law. Using thigdmsis, the public
authority will fund the provision of the SGEI byagiting ‘compensation’. The PSO differs from anyegafly-applicable
legal obligation through its ‘specific’ nature aitsl direct connection with the ‘particular publiergices task’ assigned
to the companyThe public authority has thiarge discretionary power to define the nature, content and scope of
public service obligations as well as the termsenrwhich they will be imposed upon the undertakiregponsible for
managing the SGEI wherever these are necessamyrapdrtionate.

18 Which SGEI are covered by European directives?

Certain SGEI are governed by specific Communitgatives or regulations. Such texts are aimedeatdhlisation of the
internal market and the harmonisation of natiorralisions. They aim to open them up to competiiod to put an
end to historical monopolies (withdrawal of excliesnational rights). They also establish commorctbjes at Union
level with regards to accessibility through theiiébn of a ‘universal service’, that is a minimaét of services
accessible to users at an affordable price, and specific means of funding and regulation. Thermssgctor-based
directives focus on network-based industries sisctoamunications, postal services, electricity,ajastransport.

19 Do SGE! fall within the application of the Serv  ices Directive?

Yes, though it is not intended to liberalise or emdine State competence in the matter. Certain Sf@Erned by

directives are, nevertheless, excluded from thiel fi# application (SGEI relating to communicatiorisansport and

audiovisual services). Other services which mayeeomder SGEI initiated by the Member States aréudzd per se
(such as healthcare), or are subject to the entamtof service providers (social housing, childcaervices to those in
need, etc.). All SGEI are also, by definition, eperftom any provisions relating to the principlefofedom to provide
servicegArt. 17).Finally, the paragraphs relating to the assessofegtithorisation schemes apply "to legislationhia t
field of SGEI only insofar as the application oé#le paragraphs does not obstruct the performantayior in fact, of

the particular task assigned to thg/ut. 15.4).
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20 to 38 Governance and funding

Entrustment, State Aids, Compensation of public services...

20 Who defines, organises, provides and funds SGI?

Any national, regional or local public authority, @any entity appointed to this effect, has the wdiseretionary power
to organise, provide, commission and fund S@l a way which meets users' needs insofar as isiljes This
discretionary power, which was recently broughthypthe CJEU (‘Bupa’ ruling), has been clarified i treaty by
means of the SGI protocol. It gives Member Stdtesability to create new SGEI in accordance withdhanging needs
they deem it necessary to meet and also to withdremn. This discretionary power granted to Membtates
nevertheless remains subject to the control ofbemission and the CJEU in case of a manifest ernalation to the
definition of the SGEI.

2 1 Can a public authority provide an SGI directly ~ oris it obliged
to have the service provided by a third entity?

Any public authority in the EU is free to provideetSGI directly, under direct control or via a gntiver which it has a
control similar to that of its own departmentst@have it provided by an external entity whickvii make responsible
for the provision of the service by means of ancaff act of entrustment. Despite the fact that@wmmnmission has tried
to limit this choice of organisation to the onlytesal solution in terms of transport, nothing le treaty permits this
freedom of organisation to be questioned. The prongs of Community law relating to public contraictderms of the
entrustment of the SGEI differ according to the lfguauthority’s choice of organisation and its pgiwn under State
control by an ‘in-house’ body and by an externditgn

22 Why do external service providers have to be e  ntrusted and
what are the consequences of this?

The requirement for undertakings who perform thevise for the public authority to be entrusted cenieom the
notion of ‘undertakings entrusted with the opematad SGEI' (Art. 106.2 TFUE) In accordance with the principle of
transparency, this entrustment must take the fdrmnoofficial act resulting in an obligation to fenm the service.
This obligation to provide the service in accordamgth the specific public service obligations tesuaccording to the
CJEU in the entrusted company waiving its contralatight to be able to reject any ‘user’ of the S@hsidered as such
by the public authority and who has recognised ssceghts as well as the principles of protectisacurity and
financial continuity and accessibility of the semi

23 What role does the Commission play in SGEI whi  ch are not
governed by sector-based directives?

The Commission has a dual role to play: 1/ it eesuhathe law is applied in the actual performance of $iGgEl in
terms of the choice of the understanding in chafgeanaging it (public contracts, service concassiand special or
exclusive rights), potential impediments to theeffems of establishment and to provide servicesltiregurom this
choice of organisation (internal market) and fugdihe SGEI through ‘public service compensatiomnfcol of any
resulting economic advantages likely to distort petition);

2/ it ensures that there has been no evident rergirdtation in the qualification of the SGEI astsiby assessing the
effective necessary nature of the need to be ntethanjustifiability of the public authority’s desidon to provide it or to
have it provided. Such control concerns both theireaand scope of the service and the definitioeligfiible users in
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need for social public services.

24 On which objective criteria is the notion of 0 bvious error in
the classification of an SGEI| assessed?

There are no previously established objective maitéor challenging the classification of an SGHE such. The
Commission bases its decision on the ‘particulature of the task and on the ‘specific’ nature s public service
obligations. For example, it deems thdie possibility of renting social housing to higlcome groups (...) must be
considered an obvious error in classifying soc@lding as an SGEIGiven that the SGEI is of a social natuithe
definition of activities (...) must maintain a ditdink with socially disadvantaged households’hisTassessment has
been contested by the Dutch authorities at whasndirected. The protocol on SGI echoes the widerdtionary power
of public authorities in relation to the organisatiof SGEI, with regards to local and cultural ective preferences.

25 What should the official act of entrustment con  tain, who
should establish it and how?

In accordance with the principle of transparenbyg, ¢fficial act of entrustment should state all gfa@ameters of the
SGEI that the public authority intends to imposemuphe company including the nature and duratiothefspecific

public service obligations, the companies and tiea aoncerned, the nature of any possible exclusispecial rights
assigned, the public service compensation calauationtrol and revision parameters and the tefmeimbursement
governing any possible overcompensation and mefaagoding this. This official act of entrustmenust be adopted
by the public authority responsible for organisargd providing the SGEI. The choice of legal stdails within the

discretionary competence of the public authorityewththe act is enforceable against the company msgge for

managing the SGEI.

26 What recent examples exist of SGEI acts of en  trustment
concerning local authorities?

The initial examples pertaining to the implemematof this demand expressed by the Altmark rulih@@03 and the
Community decision of November 2005 relating to tloenpatibility of State aid in the form of competisa were
local authority deliberations. These include, feample, the Poitou-Charentes Regional Council dedition regarding
the creation of the vocational trainimgd the city of Bégles regarding the access to @mpnt and integration. Such
local authority deliberations, based on the tremty national competence delegation laws, shouldugily become
common to all SGEI organised locally in the intésesf the legal security of grants awarded and wafysntrusted
them outside of public contracts.

27 How much flexibility and room for initiative d 0 companies
responsible for the management of an SGEI have?

Nothing in the treaty forbids the appointed comp#wyn initiating the identification of the need b@ met, or from
being proactive with regards to the creation orptation of the SGEI and its public service obligas to the changing
needs of the region. The CJEC points out, in it$p® ruling, that ‘the compulsory nature of an S@titsion does not
require that the law demand and predetermine tndgpon of a specific service by depriving the @er concerned of all
commercial freedom’.

In order for an SGEI to be classified as such, rithisn for initiative must be materialised by ani@é#l act in which the
public authority explicitly makes the company ressible for the provision of the service and demathds the service
be effectively provided in accordance with the gbads outlined by the specific public service galiions.
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28 What recognised rights do users of SGEI have?

The protocol on SGI places the ‘user’ and meefirgrieeds thereof at the heart of the recogrébaded values of SGEI.
They must beprovided and organised in a way which mebkese needs insofar as is possible, taking intowattcany
relevant disparities and user preferenadist promoting their rightsThe Lisbon Treaty places equal importance on
the respect for the right to access to SGEI proddi by the Charter of Fundamental Rights and its pmevisions.The
CJEUregards the SGEI provider-user relationship asaestntractual insofar as the provider of the SGHibliged to
enter into a contraawith the users designated by the public authofitye asymmetrical relationship between SGEI
providers and users cannot, therefore, be compeitdan ordinary provider-consumer-type commeroéddtionship.

29 Under what conditions can public aid foran SG ~ El come
under State aid which is a priori compatible with the treaty?

The Commission adopted a decision aimed at malérigio State aid in the form of public service cemgation which
is a priori compatible in November 2005. The objective waprtwvide legal security for compensation which does

respect the Acriterion of the ‘Altmark’ ruling whilst avoidinghe systematic notification of such aid to the Cossiain

(material impossibility for the Commission to deeth all those notifications). The decision applies‘small SGEI'

(companies with a turnover of less than 100 millexros and/or compensation of less than 30 mikioros), social
housing and hospitals outside of the thresholds. détision is applicable under two conditions, ngtieat there be an
official act of entrustment involving the compamyreceipt of the compensation and that the puhitbaity regularly

monitor the fair compensation to be paid.

30 What does the official act of entrustment con  tain?

The official act of entrustment must state:

- the nature and duration of public service obiaya;

- the undertakings entrusted with the provisiothefSGEI and the area concerned,;

- any exclusive or special rights granted to théeutakings;

- the compensation calculation, control and revigiarameters;

- the terms of reimbursement and means of avoidiggcompensation.

The obligation to establish such an act of entresinhas been in force since™Blovember 2006 and relates to a
Community decision which has been directly applieat internal law since 9December 2005.

The role of the public authoritgonsists of establishing these acts of entrustn@mt imposing the specific
provisions thereof upon companies responsible fanaging the SGEI using a suitable contractualisatiml (public
contract, service concession, granting of exclusivepecial rights, etc.). It must also ensure thatfair compensation to
be paid is regularly monitored.

3 1 Does the public funding of SGEI through public  service
compensation fall within the Community State aid co  ntrol system?

This question has been the object of much contiayicase law. Sometimes compensai®oonsidered as State aid
and sometimes it is nothe latest episode, the 2003 'Altmark’ rulimgitlines 4 conditions. If these conditions are met,
the compensation is not regarded as StateCiluerwise, it does fall within this system but niseyconsidered priori
compatible under certain conditions outlined byan@ission decision which is directly applicableinternal law. If
these conditions are fulfilled, the public authpnthich grants the State aid is exempt from priotifitation of the
Commission.Otherwise, the compensation is regarde@ gsiori incompatible State aid and is therefore illegdde T
public authority must then notify the Commissiorttag with a view to verifying compatibility befogranting the aid.

10

PUBLIC SERVICES INTERGROUP - Public services in the EU Law - February 2010



32 Under what conditions is public grantforan ~ SGEI not
regarded as State aid?

The ‘Altmark’ ruling establishes 4 conditions:

1. the undertaking must be explicitly made respondiiMehe provision of the SGEI;

2. the compensation calculation parameters must Eetgly and transparently established beforehand;

3. the compensation must be limited to covering trstcof providing the SGEI;

4. the undertaking must be selected by public conwathe compensation established based on the aiotte

average company, the latter being well-managedpptbpriately-equipped to provide the SGEI.

This final condition implies that the choice of goamy may not be made by means of a public contractedure, as is
the case of service concessions and the grantirgpexial or exclusive rights. However, the notidrthe average,
well-managed company remains difficult to implemginen that the Commission has failed to spec#\citntent.

33 Does failure to fulfil these conditions necess  arily mean
that the aid is incompatible?

No, but it isa priori incompatible and therefore illegal. The Commur@gmpetition Authority (the Commission’s
competition services) must be notified and willrtheecide on the fair compensation to be paid baseah analysis of
the net costs of providing the SGEI. If any undoernmmic advantage related to overcompensationsextgs must be

paid back to the public authority and the calcolajparameters reviewed.

The illegal nature of any State aid of which ther@assion has not been notified means that it witematically be

reimbursed to the public authority by the recipieampany based on the sole decision of an adratiisrcourt which

does not have the power to pronounce judgementie@rdmpatibility of the aid. The treaty grants estle power to

carry out such control to the Commission, hencentred for notification.

34 How should the European Commission be notified  of any
incompatible State aid by public authorities?

Any local authority wishing to notify the Commisei@f any State aid in the form of public servicenpensation
which isa priori incompatible should submit their request for nicgifion to the competent authority at the national
level. Following examination, this authority wilbrimalise the notification in a specific applicatiosing the official
Commission forms and will then officially forwartltdo the European Commission through its permaregresentation

in the European Union.

35 Where does the concept of public service compensati ~ on

come from?

The notion of public service compensation was dged by the CIJEU with regards to the funding of Bétfl the
qualification as State aid-his notion is based on the assessmerangf economic advantage which may be gained by
the undertaking entrusted for the provision of S@g&k result of benefiting from public resourcescéses where the
aid is limited to covering the net costs of prouiglithe SGEIthe economic advantage is overridden by the reggect
the principle of just compensatio®therwise, any undue aid is likely to distort comifpEn and must be reimbursed.
Any assessment of fair compensation is based onahee of the specific public service obligatiofke more precise
these are, the more clearly identifiable the netscmvolved in providing the SGEI will be for mtwiing purposes.
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36 How should just SGEI compensation be calculated
and monitored?

The public authority must ensure that the compémsatoes not exceed the amount required to covem#t costs
involved in performing the public service obligat®) that is the fixed and variable costs of prawdgdihe service,
including any costs relating to investment requifedthe provision of the service, taking into agebany possible
revenue received from the sale of the service aadanable profit on the equity required for perfagrthe public
service obligations. The rate of return on equitystmot exceed the average rate observed in thersaajuestion.
Just compensation must be regularly monitasegosterioribased on a cost accounting system which diffeatati
between the company’s SGEI activities and its @djiractivities(Commission's 'Transparency Directive' 2006/111.EC
of 16"November 2006 OJEU L 318, 17/1112006, p. 17-25).

37 Why is overcompensation contrary to the provisions of
the treaty with regards to competition?

Overcompensation results in an economic advantageetipient undertaking which is likely to distampetition

between the latter and undertakings providing @minservices, or even between undertakings entufte the

provision of SGEI. In the event of overcompensattbe public authority must proceed to reimbursg amdue aid or
to defer it from one tax year to the next if themompensation is of less than 10% (20% for s¢making SGEI) and
review the calculation parameters used to detercongpensation.

38 What are the rules which apply with regards to acco  unting
transparency for companies responsible for managing an SGEI?

When a company performs operations which fall heithin the framework of the SGEI and outside oftlite public
authority must ensure that the company’s accounate sl costs and revenue related to both thigiceerand others
separately, along with cost and revenue distrilbutiarameters (cost accounting). Costs relatedyigassible ordinary
activities unrelated to the SGEI must cover alialsle costs, an appropriate contribution to fixedts and appropriate
payment of capital. No compensation can be awafateslich costs related to ordinary activities usiesd to the SGEI.

39 What law applies in the event of the provisionofa  n SGEI
controlled by the public authority or by an ‘in-hou  se’ body?

When the public authority decides to provide theES@irectly by its own departments, the provisiafisCommunity
law relating to public contracts do not apply ie tibsence of a ‘contract’ as defined by the divectiThe same is true
when the public authority decides to have the S@ielided by an external company over which it hasoatrol
similar to that which it has over its own departtsefin-house entity’) and which develops the migyoof its activity
with the public authority which controls it.
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39 tO 46 Organisation and entrustment

Public tendering, concessions, exclusive and special rights...

39 What are the provisions for a public authority entr  usting an
external company for the provision of a SGEI?

An external company can be made responsible forgirgg a SGEI in two ways, namely either by opetr@stment by
means of a public service contract or service csgsica procedure depending on the nature of theaxinand the
method of payment thereof, or by means of direttustment through the assignment of special riggubject to prior
authorisation) or exclusive rights (monopoly inigeg territory). These terms of contractualisationst respect the
general principles of necessity, proportionalitgnsparency, equality of treatment and non-discrétidn based on
nationality. Such principles result in a common derh for an adequate publicity with the exception of
contractualisation methods regarding the speaificiér procedure of the Public Contracts Directive.

41 What provisions apply for the entrustment by means ofa
public service contract?

When a public authority entrusts an external corgpzrthe provision of the SGEI relates to a pulskevice contract
as defined by the Directive, namely a contractdecuniary interest involving the provision of thEES in return for
payment, the public authority must respect the igions of the Directive in terms of calls for temslewith the
exception of services excluded from this obligatlmnthe directive (Appendix Il B: health servicescial services,
education and vocational training services, efa)the latter case, an adequate publicity is impase part of the
general principles of transparency, equality oétireent and non-discrimination based on nationality.

42 What provisions apply for the entrustment by means of
a public service concession?

When a public authority entrusts an external corgpainthe provision of the SGEI relates to a servomcession,
namely the provision of the SGEI in return eithelely for the right to exploit it or for this righibgether with payment,
this does not relate to a public service contrastdefined by the Directive. In this case, an adegpublicity is imposed
as part of the general principles of transpareaquality of treatment and non-discrimination basachationality. This
is the case, for example, when the company resplen&r managing the SGEI must cover all or parthef costs of
providing the SGEI with the revenue received frame frovision thereof or when the public authoritargs it

compensation according to the number of users badtually signed up to use the service.

43 What provisions apply for the entrustment throught  he
assignment of exclusive or special rights?

Direct entrustment through the assignment of spéaighorisation schemes, quality marking, mufiemator licences,
etc.) or exclusive (national of local based mongpdbhts, an obligation of adequate publicitynspiosed as part of the
general principles of transparency, equality oétimeent and non-discrimination based on nationalibe assignment of
special or exclusive rights must be necessary mmbgionate to the performance of the particalak$ assigned to the SGEI.
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44 How can the assignment of exclusive or special r ights
be justified in terms of Community law?

The assignment of exclusive or special rightsery widespread practice with regards to the pionisf SGEIs. Such
rights must be necessary and proportionate torpetfee particular tasks assigned to the SGEI. Reagocepted by the CIJEU
include the imposition of public service obligatorthe financial continuity of the SGEI and the laggpion of the
principles of accessibility, universal access aser protection. Such rights must allow for ensuthegt the undertakings
entrusted with the provision of SGEI satisfy thquieements necessary for the performance of pglicice obligations
and the effective satisfaction of users’ needsmaterences.

45 Can a public authority reserve the provision of ~ SGEI for non-
profit-making organisations and charities?

According to the CJEU, the provisions of the treddynot prevent a public authority from allowingvate not-for-

profit operators to exclusively manage an SGElraftemedico-social assistance through the conatusfcagreements
bearing compensation for the costs of providing $eevice. This particular case relating to the rganzent of

independent living facilities for elderly people ltaly (‘Sodemare’ ruling) must be read in conjuastwith the wide

discretionary power of public authorities to organicommission and fund SGEI, and notably to ocatlire conditions
of compensation. The public authority can therefosist that no profit is made from the provisidnttee SGEI or the
compulsory reinvestment thereof in the provisiothef SGEI, deductible from any compensation.

46 How can the general principles of transparency,  equality of
treatment and non-discrimination of the treaty ber  espected?

These three major principles of Community law mresult in a requirement for appropriate prior pcibyi for
example with regards to the entrustment of undargekby means of public services contracts whiehnat covered by
the call for tenders obligation (health servicexiia services and education and vocational trgirservices), service
concessions or the assignment of special or exelusghts. This adequate publicity must be throdigh Official
Journal of the European Union (OJEU) or at regidaskl depending on the nature of the SGEI andeitsl of
involvement with the internal market and intra-Couomity exchanges and/or provision in cross-bordgiores.
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47 tO 50 Lisbon Treaty and Public Services

Protocol on SGI, article 14 TFEU, art.36 Charter....

47 What does the new Lisbon Treaty offerintermso  f SGI?

The treaty offers three fundamental innovations:

1. a generally-applicable legal basis relating to S@ikfing the European Council and Parliament resipdityg
for establishing and setting the principles and catitions of the performance of the particular public sesvic
tasks assigned to SGEI,

2. an innovative protocol on SGI which deals with b8BEI and NESGI whilst interpreting the notion sthared
values’ for the EU;

3. a recognised restrictive force of the Charter ohdamental Rights which recognises the right to sede
SGEIL.

48 What is the scope of the Article 14 of the Lisbon ~ Treaty?

This article introduces for the first time a gerigrapplicable legal in co decision with regardsSGEI, a legal basis
which is different from that relating to the intatrmarket and on which the sector-based directieésting to the

liberalisation of network SGEI are based. It focuite attention on the economic and financial cbowl$ necessary for
the performance of the particular tasks assignetth¢oSGEI and requests that the European CoundilPamliament

shall establish regulations on that matter. Thigonrse, shall cover public service compensat®waell as governance
issues, assignment of exclusive and special rigtessary for the provision of SGEI which are foially accessible

to users and which have guaranteed financial caityin

49 What is the purpose of the protocol 26 on SGI?

The protocol on SGI is a significant innovationtire Lisbon Treaty. It covers all SGI, which is thst time for a
provision of the treaty, and clarifies the notidnhNESGI and the competence of Member States. & tlkes on an
operational nature in that its provisions are derpretation of the ‘shared values’ of the Europ&amon with regards
to SGEI. It firmly places the ‘user’, and satisfyinhe needs, preferences and rights thereof, athéaet of its
interpretative provisions whilst highlighting thede discretionary power of public authorities i thlember States to
provide, commission and organise SGEI. Finallygdes on to list the common principles of higherlswof quality,
safety and accessibility, equality of treatment #r@promotion of universal access and users’ sight

50 What are the major issues of the next 2009-201 4 term?

The assessment of the Decision relating to the edibifity of State aid in the form of public sereicompensations
and the law applicable to entrustment by meansibfip service concessions will be the two majouéssat the start of
the next term.

However, the European Parliament is expected, &irgt foremost, to establish a doctrine relatingS@EI, whilst
defining by means of regulations, principles andditions, particularly economic and financial, bétperformance of
particular public service tasks assigned to SGHI amdertakings entrusted. A new legal competenabefEuropean
Parliament granted to it by the Lisbon Treaty imaecision with the Council.
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Annex

SGEI horizontal provisions of the EU Law
General application, competition, internal market, tendering

General application

Public services | EU Treaty | EU regulations CJEU Rulig
NESGI
TUE-TFUE - PROTOCOL 26 ON SGI
NESGI Article 2 of the Protocol No Public functions

The provisions of the Treaties do not affe¢t
in any way the competence of Member

States to provide, commission and organise

NESGI.

Exclusively social functions

SGEI

TFUE - PROVISIONS HAVING GENERAL APPLICATION

SGEI as shared value of the Union — EU and Membert&es shall take carehat SGEI are enable to fulfil their missions

SGEI as shared value
1.
2.

3.

shared value of the EU,
role in promoting social
and territorial cohesion,
EU and Member States
shall take care that SGEI
operate on the basis of
principles and conditions
which enable them to
fulfil their missions.

Article 14 TFUE

“given the place occupied by services of
general economic interest in the shared
values of the Union as well as their role in
promoting social and territorial cohesion,
the Union and the Member States, each
within their respective powers and within
the scope of application of the Treaties,

shall take care that such services operate|on

the basis of principles and conditions,
particularly economic and financial

conditions, which enable them to fulfil their
missions”.

“The European Parliament and the Coundil,

acting by means of regulations in
accordance with the ordinary legislative
procedure, shall establish these principleg
and set these conditions without prejudice
to the competence of Member States, in
compliance with the Treaties, to provide, {
commission and to fund such services.”

[]

NEW RegulationsEP —
Council (ordinary
legislative procedure) shall

1. establish the principles
in which SGEI shall
operate in order to
enabling them to fulfil
their missions,

2. set the conditions
particularly economic
and financial conditions|
of operating, which
enable SGEI to fulfil
their missions.

No specific ruling exclusively
based on the former art. 16 EC
now art.14 TFEU

Governance of SGEI
1.

Common principles for SGEI

o

agrwb R

Wide discretion of
national, regional and
local authorities in
providing, commissioning
and organising SGEI,

as closely as possible to
the needs of the users,
diversity of SGEI
differences in the needs
and preferences of users

high level quality

safety

affordability

equal treatment
promotion of universal
access

promotion of users rights

Article 1 of the Protocol 26 on SGI

No specific EU Law

The shared values of the Union in respect of

SGEI within the meaning of Article 16

TFEU include in particular:

=  the essential role and the wide
discretion of national, regional and
local authorities in providing,
commissioning and organising SGEI
as closely as possible to the needs gf
the users;

= the diversity between various SGEI
and the differences in the needs and
preferences of users that may result
from different geographical, social or|
cultural situations;

= ahigh level of quality, safety and
affordability, equal treatment and the|
promotion of universal access and o
user rights.

Ruling setting this wide disdoet
of MS authorities and those
common principles (see for
example the last ruling in BUPA
case T 289/03 (February 2008)
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Competition

PUBLIC SERVICES

EU TREATY

EU REGULATIONS

CJEU RULING

TFUE - COMMON RULES ON COMPETITION, TAXATION AND AP PROXIMATION OF LAWS

EU Rules applying to entity as “undertakings” entrusted with an operation of SGEI and required to disharge public service obligations

SGEI Provisions relating to specific chapter of thereaty

RULES ON COMPETITION

RULES APPLYING

TO UNDERTAKINGS

Financing undertakings
entrusted with an operation of
SGEI
] Performance of the
particular tasks assigned to

the SGEI and undertakings

Specific regime of public
service compensations”

Specific State Aid regime
application set by CJEU
ruling.

If State Aid regime applies,
conditions of compatibility
are set for certain
undertakings by a horizonta
Decision of the
Commissionto the Member
States according to CJEU
ruling.

For others undertakings or
when those conditions are
not met, State Aid as public
service compensation must
be notified according to
provisions of @&ramework
of the Commission on
public service
compensations.

Exclusive or special rights
assigned to the undertakings
required to discharge public
service obligations :

. No discrimination
] Necessity
] Proportionality
Equality of treatment

Transparency

Article 106.2 and 106.3

2. Undertakings entrusted with
the operation of SGEI (...) shall
be subject to the rules containe
in the Treaties, in particular to
the rules on competition, in so
far as the application of such
rules does not obstruct the
performance, in law or in fact, o
the particular tasks assigned to
them. The development of tradg¢
must not be affected to such an
extent as would be contrary to
the interests of the Union.

3. The Commission shall ensur
the application of the provisions
of this Article and shall, where
necessary, address appropriate
directives or decisions to
Member States.

Article 106.1. In the case of
public undertakings and
undertakings to which Member
States grant special exclusive
rights, Member States shall
neither enact nor maintain in
force any measure contrary to
therules contained in the
Treaties, in particular to those
rules provided for in Article 18
(no-discrimination) and Articles
101to 109 (agreements betwee|
undertakings, abuse of dominal
position, State Aids,

Directives or Decisionsof the
Commission to Member States.

Decision of November 200%Monti-

d Kroes package}Public service
compensationsas State Aids, are
compatible with the Treaty if :

- Responsibility for operation of the
SGEI shall be entrusted to the

f undertaking by way offficial acts

which specify:

(a) the nature and the duration of the

public service obligations

(b) the undertaking and territory

concerned;

(c) the nature of exclusive or special

rights assigned to the undertaking;

(d) the parameters for calculating,

controlling and reviewing the

compensation;

(e) the arrangements for avoiding and

repaying any overcompensation.

D

The amount of compensation shall not
exceed what is necessary to cover the
costs incurred in discharging thablic
service obligations taking into account
the relevant receipts and a reasonable
profit on any own capital necessary for
discharging those obligations.

Member States shall carry out regular
checks to ensure that undertakings are
not receiving overcompensation.

This decision applies fgrublic service
compensationgranted to undertakings
with an average annual turnover before
tax of less than EUR 100 million during
the two financial years preceding that i
which the SGEI was assigned, which
receive annual compensation for the
service in question of less than EUR 3Q
million (Hospital and social housing
nundertakings without any ceiling of
tturnover and compensation);

be notified to the Commission accordin
to theCommunity Framework on

public service compensationgMonti-
Kroes package)

Revised Directive “transparency” on
financial relations between Member
States and Undertakings entrusted with
the operation of SGEI. (Monti-Kroes

For others undertakings, State Aids must

g

package).

Altmark case (C 280/00 —
20.09.03)

Public service compensation
are not State Aids if :

1. undertaking is required tq
dischargepublic service
obligations and those
obligations have been

clearly defined;

the parameters on the
basis of which the
compensation is
calculated have been
established beforehand i
an objective and
transparent manner;

the compensatiodoes
not exceed what is
necessary taover all or
part of the costs incurred
in discharging the@ublic
service obligations
taking into account the
relevant receipts and a
reasonable profit for
discharging those
obligations;

where the undertaking
which is to discharge
public service
obligationsis not chosen
in a public procurement
procedure, the level of
compensation needed hal
been determined on the
basis of an analysis of thg
costs which aypical
undertaking, well run

and adequately

provided so as to be able|
to meet the necessary
public service
requirements, would

have incurred in
discharging those
obligations, taking into
account the relevant
receipts and a reasonablg
profit for discharging the
obligations.

[

PARLEMENT EUROPEEN
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Internal Market

PUBLIC SERVICES

EU TREATY

EU REGULATIONS

CJEU RULINGS

FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL
SERVICES

SGEI Provisions relating tc specific chapter of the treaty

TFUE - UNION POLICIES AND INTERNAL ACTIONS

THE INTERNAL MARKET

EU Rules applying to SGEI as “services” in the trety i.e. “services provided for remuneration”.
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Exclusive or special rights
assigned to the undertakings
required to discharge public
service obligation :

case-by-case test on
effective restriction on
freedom to provide services

case-by-case test of
overriding reasons relating
to the public interest

(see CJEU ruling)

case-by-case test on
principles of necessity and
proportionality of the
exclusive or special rights tg
perform the particular tasks
assigned to the SGEI atal
meet the necessary public
service requirements and
obligations (art.10682 TFEU
— Analir case)

SGEI authorisation schemes (1)
as a restriction on freedom to
provide services within the Union|
(Services directive)

Impartiality, transparency
and adequate publicity,

Prohibited requirements of
SGEI authorisation scheme

Requirements to be
evaluated apply to SGEI
insofar as they don't obstrug
the performance of the
public service tasks assigne
to them,

Freedom to provide Service|
shall not apply to SGEI
which are provided in
another Member State.

(1) authorisation scheme: “any

procedure under which a provide

is in effect required to take step
in order to obtain from g
competent authority a formg
decision, or an implied decisior
concerning access to a servi
activity or the exercise thereof.”

Article 56 TFEU

Restrictions on freedom to
provide services within the
Union shall be prohibited in
respect of nationals of Member
States who are established in &
Member State other than that o
the person for whom the servicg
are intended.

The EP and the Council, acting
in accordance with the ordinary|
legislative procedure, may
extend the provisions of the
Chapter to nationals of a third
country who provide services
and who are established within
the Union.

Without prejudice to the
provisions of the Chapter
relating to the right of
establishment, the person
providing a service may, in orde
to do so, temporarily pursue his
activity in the Member State
where the service is provided,
under the same conditions as &
imposed by that State on its ow
nationals.

Article 57

Services shall be considered to

be ‘services’ within the meaning

of the Treaties where they are
5, normally provided for
remuneration, in so far as they
are not governed by the
provisions relating to freedom o
movement for goods, capital an|
persons.

t

d

Article 59

k In order to achieve the
liberalisation of a specific
service, the EP and the Counci
acting in accordance with the
ordinary legislative procedure
shall issue directives.

D

n =

ce

Services Directive
Whereas (...)72) SGEI are entrusted
with tasks relating to social and
territorial cohesion. The performance o
these tasks should not be obstructed a:
result of the evaluation process providg
for in this Directive. Requirements whic|
esare necessary for the fulfilment of such
tasks should not be affected by this
process (...).

Article 2.2.a) This Directive shall not
apply to (...) : (@NESGI;

Article 10 : Conditions for the

granting of authorisation

Authorisation schemes shall be based

non-discriminatory, justified by an

overriding reason relating to the public

interest, proportionate to that public

interest objective, clear and
runambiguous, objective, made public i

advance, transparent and accessible.

Article 12 : Selection from among
eseveral candidates Member States
n shall apply a selection procedure which
provides guarantees of impartiality and
transparency, including adequate
publicity (...).

Article 14 : Prohibited requirements
Member States shall not make access
or the exercise of, a service activity in
their territory subject to compliance witl
discriminatory requirements based on
f nationality; a prohibition on having an
d establishment in more than one Membsg
State (...), restrictions on the freedom @
a provider to choose between a princip
or a secondary establishment (...),
conditions of reciprocity (...), case-by-
case application of an economic test
making (...), the involvement of
competing operators in the granting of
authorisations (...), obligation to provid
or participate in a financial guarantee
(...); an obligation to have been pre-
registered (...).

Article 15.4 : Requirements to be
evaluated.Paragraphs 1, 2 and 3 shall
apply to legislation in the fieldf SGEI
only insofar as the applicatiai these
paragraphsgloes not obstruct the
performance of the particular task

assigned to them.

Article 17 : Additional derogations
from the freedom to provide
Services:Atrticle 16 shall not apply to
SGEI which are provided ianother
Member State (...)

Overriding reasons relating
to the public interest

This concept developed by
the CJEU covers :

5a public policy
d= public security
h= public health

public safety

social policy objectives
cultural policy objectives
protection of consumers
protection of workers
animal welfare and health
preservation of the
financial balance of the
social security system
prevention of fraud
protection of the
environment including
town and country
planning

protection of creditors
road safety

social, cultural, religious
and philosophical values
of society

high level of education
maintenance of press
diversity

promotion of the national
language

preservation of national
historical and artistic
heritage

fairness of trade

health and safety of
employees or self-
employed

DI

= —h =

ANALIR Case (C 205/99)
“Community law permits a
Member State to include in
the conditions for granting
and maintaining prior
administrative

authorisation as a means of
imposing public service
obligations on a Community
shipowner a condition
enabling account to be taken|
of his solvency, such as the
requirement that he have no
outstanding tax or social
security debts, thugiving the
Member State the
opportunity to check the
shipowner's ‘capacity to
provide the service,
provided that such a
condition is applied on a
non discriminatory basis’.

=Y
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Public service contracts

PUBLIC SERVICES

| EU TREATY

EU REGULATIONS |

CJEU RULIN G

EU Rules applying to public authorities relating tothe provision and the commissioning of SGEI by aentity as an “economic operator”

SGEI Provisions relating to specific chapter of thereaty

UNION POLICIES AND INTERNAL ACTIONS

THE INTERNAL MARKET

FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL

SERVICES

Direct provision of SGEI by public
authorities (discretion of
organisation) :

. provision by own department
] provision by in house entity

Excluded from the scope of the Directive on
public service contracts

Many CJEU case-law defining the

“in house exception” based on :

= similar control of the entity
which a public authority
exercises over its own
departments.

= entity carries out the essentig
part of its activities with the
public authority.

External Commissioning of SGEI
to entity as economic operator :

Public service contracts

. Provision of the SGEI with a
payment of a fixed
remuneration

= Tendering procedure

= Specific arrangements for
certain SGEI

Service concession

] Right to exploit the SGEI with
or without any payment

] Not a public service contract

. Non-discrimination, equality of
treatment, transparency :
adequate publicity of the publi
authority’s intention to
conclude a service concessior
(CJIEU ruling)

Article 47(2)
EC

Article 55 EC
Article 95 EC

Directive on the coordination of procedures
for the award of public works contracts,
public supply contracts and public service
contracts

The term ‘economic operator’ shall cover equdll
the concepts of contractor, supplier and ser
provider.

Article 1.2 Public service contracts are
contracts for pecuniary interest concluded |i
writing between one or more economic operatpl

and one or more contracting authorities gnd

having as their object the provision of services

Article 2 : Contracting authorities shall treat
economic operators equally and
non-discriminatorily and shall act in a
transparent way.

Article 17 : Service concessionsThis Directive

shall not apply to service concessions as defined

in Article 1(4). Service concessiois a contract
of the same type as a public service contract
except for the fact that the consideration

for the provision of services consists either sole
in the right to exploit the service or in this righ
together with payment.

Arrangements fopublic service contracts
Article 20 : Service contracts listed in Annex II

A Contracts which have as their object services
listed inAnnex Il A shall be awarded in
accordance with Articles 28 55.

Article 21 Service contracts listed ifinnex Il B
Contracts which have as their object servi
listed in Annex Il B shall be subject solely t
Article 23 andArticle 35(4)

O

ic@uthority’s intention to conclude a

Les

Many CJEU case-law defining
difference between a public servig
contract and a service concession|.

@dequate publicity of the public

service concessions

n
s
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Direct Commissioning of SGEI to Article 3 : Granting of special or exclusive

undertakings — assignment of rights: non-discrimination

exclusive or special rights to clause :Where a contracting authority grants

undertakings : special or exclusive rights carry out gublic

= seep.X service activity to an entity other thasuch a

= non-discrimination, equality of contracting authority, the act by which that righ
treatment, transparency : is granted shall provide that tleatity concerned
adequate publicity of the publi must comply with the principle of
authority’s intention to _ non-discriminationon the basis of nationality.
conclude a service concessiors Article 18 : Service contracts awarded on the
(CJEU ruling) basis of an exclusive rightThis Directive shall

not apply topublic service contractsawarded by
a contracting authority to another contracting
authority or to an association of contracting
authorities orthe basis of an exclusive right
which they enjoy pursuant topaiblished law,
regulation or administrative provision which is
compatible with the Treaty.
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